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JURISDICTIONAL STATEMENT 

This is an appeal of right from a final judgment entered 
in the United States District Court for the District of 
Columbia. Jurisdiction is founded on Title 28, Section 
1291 of the United States Code. 

STATEMENT OF THE CASE 

Rosa Gk)rdon, the testatrix, entered the hospial on No¬ 
vember 29, 1947 (App. 10). On December 9, 1947, while 
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still in the hospital, she executed a paper writing purporting 
to be her last will and testament. This will gave $25.00 
each to Fanny Blair Smith and Mary Kreditt, the appellees, 
and the balance of the estate, consisting of a house, to Ger¬ 
trude Wiggins, the appellant herein. All of these benefici¬ 
aries are daughters of the testatrix, and her only heirs. 
Bosa Gordon was operated upon on the next day, December 
10,1947 (App. 18), at which time one of her legs was ampu¬ 
tated. The evidence showed that she suffered a great deal 
of pain from the time she entered the hospital until her 
operation (App. 2). 

A short time after her operation the testatrix returned 
home where she lived with her daughter, Gertrude Wig¬ 
gins, in apparant good health until January, 1949, when 
she went to the hospital for another operation. She died 
January 10, 1949 (App. 4). 

Appellant contends that her mother gave her instructions 
to have her attorney draw the will as it was written and 
that it was. the intention of testatrix to give the bulk of 
the estate to appellant (App. 29). In support thereof wit¬ 
nesses were produced who testified they had been friends 
of the testatrix during her lifetime and that she had dis¬ 
cussed the terms of her will with them; that testatrix had 
told them she was leaving her house to appellant (App. 33, 
34). 

Appellees contend that the will was procured by the 
undue influence of the appellant. In support of this con¬ 
tention they called the appellant as a witness who testified 
that her mother told her the terms of the will and instructed 
her to call a certain lawyer and have him write the will; 
that she did so and went to the lawyer ^s office and got the 
will and took it to a Eeverend Brown who then took it to 
the testatrix while she was in the hospital where he read 
it to her and also signed as one of the attesting witnesses. 
Appellees also testified themselves and stated that they 
h^ no knowledge of the said will until after the death of 
the testatrix (App. 14). 
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The evidence showed that appellant lived with her mother 
more than fifteen years prior to her mother’s death and 
that the appellees lived there for much shorter periods of 
time (App. 18). 

The jury retnmed a verdict that the will was procured 
by the undue influence of Gertrude Wiggins. Judgment 
was entered accordingly from which this appeal is made. 

STATEMENT OF EBROBS 
I 

There was not sufficient evidence of undue influence to 
sustain the verdict. 

n 

The Court erred in allowing improper remarks to be 
made by the attorney for the plaintiffs. 

SUMMARY OF ARGUMENT 
I 

There was not sufficient evidence of undue influence to 
sustain the verdict because all that the total testimony 
showed was that the testatrix was an elderly woman who 
was suffering from a circulatory ailment; that she was 
taken to the hospital where she suffered some pain and 
that she executed a will on the night before she had an 
operation to amputate one of her legs (App. 1-21). One 
daughter, the caveatee, called an attorney on the telephone 
and gave him the testatrix’s instructions on how the will 
should be drawn and then sent the will to her mother by 
a minister who was one of the attesting witnesses. The 
testator recovered^rom the operation and died about a year 
later. 

n 

In his final argument to the jury the counsel for caveators 
read a portion of a decision from a case, the law of which 
did not apply to the case at bar. This error was never 
cured by the Court and the jury was never told that the 
law was wrong as applied to the case at bar. 
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ABGUMENT 

I 

There Was Not Sufficient Evidence of Undue 
Influence to Sustain the Verdict 

A careful examination of all of the evidence in favor of 
the caveators shows only that the mother of the parties 
was ill; that she went to a hospital and suffered pain before 
she was operated upon (App. 2, 10), and that she signed 
the will on the day before the operation. The evidence 
further shows that the caveatee was instrumental in pro¬ 
curing the will by giving instructions to a lawyer (App. 29) 
to draft the instrument and in arranging for the attesting 
witnesses to be at the hospital to sign the will with the 
testatrix (App. 30). One of the attesting witnesses brought 
the will to the hospital with him. He was a minister of the 
gospel and a friend of the testatrix and her family. 

The evidence also showed that the caveatee lived with 
the testatrix for a least fifteen years prior to her death 
whereas, the caveators lived with their mother only from 
time to time (App. 18) and did not know of the wiQl until 
almost a year later when the testatrix died although they 
visited her daily. The evidence also showed that the terms 
of the will in granting the house and furnishings to the 
caveatee were different than what the caveators claimed 
they heard the testatrix state as her intentions concerning 
disposition of the property (App. 9, 14). 

These are the fxmdamental facts of the case and there 
is nothing more to be deduced from all of the evidence. The 
question arises as to whether these facts are sufficient to 
sustain a verdict of undue influence. Appellant contends 
that they are not. Especially when viewed in the light of 
some recent decisions which have facts very much similar 
to the case at bar. 

In the case of Koppdl, et al. v. Soules, et dl, 56 A (2nd) 
48, (1947), the facts were somewhat similar to the instant 
case in that a mother devised her house and furnishings 
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to a child who was living with her at the time of her death 
excluding two other children and a grandchild. The Mary¬ 
land Court of Appeals reversed the Orphans Court of 
Prince Georges County on the grounds that the evidence 
failed to disclose that the will was procured by undue in¬ 
fluence. In that case the caveators produced evidence that 
a son, the caveatee and beneficiary, was living with his 
mother at the time of her death and that at various times 
prior to the death of the testatrix she stated that she was 
going to leave her property in equal shares. The Court 
held that a change of intension is not per se an indication 
of undue influence and that it was not enough to show a 
mere suspicion that the will was procured by undue influ¬ 
ence exercised upon the testatrix. The Court also stated in 
the Koppal v. Soules case that the undue influence which 
will avoid a will must be an unlawful influence, on account 
of the manner and motive of its exertion, and must be ex¬ 
erted to such a degree as to amount to force or coercion, 
destroying free agency, and there must be satisfactory 
proof that the will was obtained by this coercion, or by im¬ 
portunities which could not be resisted, so that the motive 
was tantamount to force or fear. 

In the case of Drury y. King, 32 A (2nd) 371,182 Md. 64 
(1943) a jury returned a verdict in favor of the caveators 
on the grounds of undue influence. The Maryland Court 
of Appeals reversed this verdict and stated tiiat the will 
of a competent person cannot be nullified on the ground 
of undue influence without affirmative evidence of sufficient 
probative force to carry to a mind the reasonable convic¬ 
tion of its existence and a showing that it induced the 
testators action. 

The fact that the caveatee was the only daughter in the 
family who stayed home with her mother, the testatrix, 
over a long period of years does not in itself raise any pre¬ 
sumption of undue influence. The case of MacMUlan v. 
Knost, 75 App. D. C. 261,126 F. 2nd. 235 held that confiden¬ 
tial relations existing between the testatrix and the bene- 
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ficiaries of a will do not alone furnish any presumption of 
undue influence. 

The case of Brooks v. Barnes, 61 App. D. C. 161 (1932) 
was one where the mother gave the bulk of the estate to 
a daughter, giving a son only $100.00. This Court over¬ 
ruled a verdict of a jury in favor of caveators on undue 
influence stating that mere possibility of suspicion that 
undue influence may have been exerted is insufficient to set 
aside a will and the decision went further in holding that 
a statement of a daughter to her mother of the reasons why 
the mother’s property should be left to the daughter and 
not to another, unless of coercive character, does not tend 
to establish undue influence. 

In the case of In re TeeVs Estate, 139 P. (2nd) 330 (1944) 
it was held that mere opportunity to influence the mind of 
the testator, even coupled with an interest or a motive to 
do so, will not sustain a finding of undue influence, in the 
absence of evidence showing pressure operating directly 
upon the testamentary act. The decisions are numerous 
which hold that proof of opportunity to exercise undue 
influence is not proof that undue influence has been exerted. 

In the case at bar the caveators have not only failed to 
meet the burden of proof, but have produced no evidence 
legally sufficient to establish undue influence. The fact 
that the appellant telephoned the lawyer and conveyed the 
thoughts of the testatrix to him with instructions to draft 
a will accordingly does not support an inference of influ¬ 
ence on her part, certainly not to the point of being coercive. 
There was no evidence whatever of importunity on her 
part 

Furthermore, the mere fact that the caveatee may have 
had arguments with the caveators at various times in the 
presence of the testatrix, their mother, over a question of 
rent or food (App. 5, 15, 16, 17) is no indication or proof 
of undue influence having been exerted by the caveatee 
upon the testatrix. 

Taking all of the testimony in favor of the caveators. 
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collectively or individually, there is not one statement that 
can reasonably be interpreted as being proof of undue in¬ 
fluence exerted by the caveatee upon the testatrix in such 
a manner as to amount to coercion upon the will or intent 
of the testatrix. On the contrary, all of the aflSrmative 
evidence points to the fact that it was a good and valid 
will. For the foregoing reasons the appellant respectfully 
urges this Honorable Court to reverse the ruling of the 
lower Court on the ground that there was not sufficient 
proof of any undue influence. 

n 

The Court Erred in Allowing Improper Bemarks To 
Be Made By the Attorney for the Plaintiffs 

When counsel for the plaintiff made his closing argu¬ 
ment he read a portion of the decision rendered by this 
Court in Haggarty v. Olmstead, 39 Appeals D. C. 180 (App. 
37). The portion read by counsel was a statement of the 
law concerning the doctrine of confidential relationship be¬ 
tween a testatrix and the principal beneficiary under a will 
wherein it raises a presumption which ought to be met 
and overcome before a will is established (App. 38). The 
doctrine of law concerning confidential relationship does 
not apply to a devise from a parent to a child, Tyson v. 
Tysouy 37 Md. 567, 584, and therefore had no application 
in the case at bar. 

It is true that counsel for the defendant made no objec¬ 
tion prior to the time, or at the time the statement was 
being read, but later, realizing his error, counsel for de¬ 
fendant did state that the said case was not the law for 
the case at bar (App. 38). Appellant contends that the 
failure of defense counsel to make an objection to the read¬ 
ing of the improper statement of the law does not make 
the law proper, or cure the error of allowing an incorrect 
statement of the law being given to the jury. 

The trial judge later realized this error and commented 
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upon it to counsel, out of the presence of the jury, stating 
that the alleged law had no possible reference to the case 
at bar, and that he should have stopped it because it was 
altogether wrong (App. 38, 39). However, when the Court 
charged the jury, he failed to mention this erroneous state¬ 
ment of the law or to make any reference whatever to it, 
or any attempt to cure it (R. 148, 150). Again it is true 
that trial counsel for the defendant made no objection to 
the Courts charge, but again, still, it is contended here and 
now, that this failure on the part of counsel does not cure 
the error. It was plain error, apparent in the record, and 
because of it, the case should be reversed and a new trial 
granted. 

In the case of Kindel v. Kindel, (1932) 57 S. W. (2nd) 223 
the Court of Civil Appeals of Texas reversed a verdict in 
favor of the caveators who had alleged undue influence, 
because counsel for caveators, in his argument, incorrectly 
attempted to tell the jury a point of law. In that case the 
Court stated: 

‘‘It is not the function, although alas too often the 
tendency, of the jury or the advocate to try to write 
the will for the deceased. “Undue influence’^ on the 
will of the deceased may be as harmful in the jury box 
or at the bar as at the board or bed of the testator.*’ 

It is only reasonable to deduce, from the events that 
transpired regarding the reading of a point of law that 
was inapplicable to the case being tried, that the jury was 
misled. Moreover, it is plain from the record that this 
error was never cured. Certainly it must have had a bear¬ 
ing upon the minds of the jurors in their deliberations. 
Appellant now begs this Honorable Court to correct this 
error and grant a new trial in the case. 
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CONCLUSION 

Because of the foregoing errors set forth in the argu¬ 
ment appellant respectfully urges and requests this Honor¬ 
able Court to reverse this case and remand it for further 
proceedings. 

Respectfully submitted, 

Bobebt L MnxEB, 

Joseph A. McMehamin, 
Counsel for Appellant 
426 5th Street, N.W. 
Washington, D. C. 
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JOINT APPENDIX 


Mted States Btetetet Court 

Fob The District op Columbia 


Administration No. 72,713 


ESTATE OF ROSA W, GORDON, DECEASED. 


4 Fanny Blair Smith 

was called as a witness and, being first duly sworn, 
testified as follows: 

DIRECT EXAMINATION 
By Mb. Willcheb : 

Q. Give the Court and jury yonr full name, please, Mrs. 
Smith. A. Fanny Blair Smith. 

Q. Where do yon live? A. 2511 Seventeenth Street, 
Northwest, apartment 2. 

Q. Yon are a sister to Mrs. Credit and to Mrs. Wiggins, 
who was seated here a few moments ago? A. Yes. I am my 
mother’s oldest child. 

Q. Yon are a daughter of Rosa Gordon, who died not so 
long ago? A. The tenth of January past. 

Q. Do yon recall where Mrs. Gordon was living at the 
time die died? A. Where was she living? 

Q. Yes. Where was her home? A. 1926 Ninth Street, 
Northwest. 

Q. Who else lived there? A. Gertrude Wiggins. 
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Q. Did you or your sister live at that same address? A. 
We did. 

I Q. From the time Mrs. Gordon left the hospital in 

' 5 December, 1947, until the time your mother died? 

' A. I moved away a month before mother went to the 

' hospital, but I went back and forth every day to take care 
of my mother. 

Q. Oh, you had moved away prior to that time? A. I 
moved away. 

Q. How about your sister, Mrs. Credit? A. She stayed 
there and moved a later date. 

Q. How long after your mother came home from the hos¬ 
pital did your sister, Mrs. Credit, move? A. I can’t just 
exactly tell when she moved, but she moved as soon as she 
got an apartment. 

' Q. Would that be a month, two months, or as much as six 
or seven months? A. Maybe a month or two. 

Q. What was the condition of your mother’s health im¬ 
mediately prior to the time she went to the hospital in 
December, 1947? A. Well, on the twenty-ninth of Novem¬ 
ber, in 1947, my my mother suffered with her toes, and they 
constantly ached, and her toes would turn blue, and Ger¬ 
trude Wiggins carried her to the hospital for treatment, 
' then to Dr. Jackson. Then, from there she went to the 
clinic, and then Dr. Martin put her in the hospital, because 
she got worse on a Friday, and I went with Gertrude to 
carry my mother to the hospital. 

6 Q. From the twenty-ninth of November, 1947, until 

the ninth of December, a period of approximately ten 
days, what was the condition of your mother’s health? Did 
it get progressively better or worse? A. It continued to 
get worse. 

Q. Did she appear to be in much pain? A. Always nag¬ 
ging. 

Q. How old was your mother at that time? A. Sixty- 
eight years old. 

Q. Will you tell us what appeared to you to be the condi- 
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tion of her mind during that period of timet A. Well, her 
mind wasn’t exactly like it should be. She would start off 
with a conversation, and she would break in between and 
say something else, and then she would go from one thing 
to another. 

Q. Do you mean her mind wandered? A. Yes. 

Q. Did she recognize everyone? A. Well, sometimes she 
did, and sometimes she didn’t. 

Q. Prior to November 29, 1947, did you ever have any 
conversations with your sister, Mrs. Wiggins, about your 
mother? A. Have a conversation with her about my 
mother? 

Q. Did you talk to your sister about your mother’s 
7 mental condition and physical condition? A. Yes. 

When mother was so bad off, I asked her—on Monday 
I came down to the house, and I said, Gertrude, what are 
you going to do for mama?” 

She said, “Just tell me what you want me to do.’’ 

By The Coxjet: 

Q. Was that after you left? A. Yes. 

Q. Proceed. A. I asked her was she going to try to do 
something for mama to keep her from suffering. 

Then, the doctor called and ordered us to come to the 
hospital. My sister Mary and I went to the hospital, and 
we had then called Gertrude to come too about—don’t 
know just when, but it was over an hour or mpre after we 
had been there, and Dr. Warfield told us then of my mother. 
He advised us to have her leg taken off, and he said she may 
get better, and it would probably affect her mind; he 
couldn’t exactly say. 

Q. Probably do what? A. Probably affect her mind— 
the condition from the leg. Well, that went on. 

When she came in, Mary walked over to see what the doc¬ 
tor was saying to her. It was the only way we knew. We 
happened to be around listening. There was nothing told 
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us. When the doctor said about the condition of my 
' 8 mother’s leg, she wouldn’t consent to have him take 
the leg off, or what to do. We talked and talked. 

So finally he told us to go in and break the news to my 
■ mother about the leg, and so we went in and told her, and 
' she said anything to stop her from suffering, because she 
really was in agony. 

By Mb. Willcheb: 

Q. How long was this before her leg was taken off? A. 
The day before. 

Q. That was— A. On the day before. 

Q. That was December 9? A. Yes. 

Q. While you were living at the house with your mother 
' and Mrs. Wiggins and your sister Mrs. Credit—^you say 
that was December 9 ? A. Yes, it was. 

Q. The same day that this will is alleged to have been 
' signed? A. I wasn’t there when that was signed. I didn’t 
know anything about it until Mr. Sullivan kept annoying 
' me on the phone. He sent me a letter demanding me to sign 
the wilL 

' Q. That was some two years later or a year and a 

9 later? A. That was this past year. 

Q. January of this year? 

By The Coubt: 

Q. When did your mother die? A. She died the 10th day 
of January, 1949. 

Q. How long after that was it that Mr. Sullivan called 
you about the will? A. Around about the last of January 
or first of February. 

By Mb. Willcheb: 

Q. That is the first time you knew about the will? A. The 
first time I knew about the will, because my mother said my 
cousin, Oliver Brown, had charge of her business, and if 
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anything happened to her, he would take care of everything. 

Q. While you were living at your sisters’ and mother’s 
house on Ninth Street, did you ever overhear any conversa¬ 
tion between Mrs. Wiggins and your mother concerning 
you and your sister, Mary Credit? 

The Coubt ; Fix the approximate date of those conversa¬ 
tions. 

By Mb. Willcheb: 

Q. Within a year prior to the time you moved out A. 
Before I moved out, she told my mother that she could 
rent the room out and get more for it than she was 

10 getting for it, and she said I was trying to make be¬ 
lieve find a place and couldn’t find one. 

Q. On how many occasions did Mrs. Wiggins tell that 
to your mother? A. Oh, plenty of times. I couldn’t men¬ 
tion the number. She told me many times I wasn’t wanted. 

By The Coubt : 

Q. Who told you that? A. Mrs. Gertrude Wiggins, my 
sister. 

By Mb. Willcheb; 

Q. Bid she tell you that in the presence of your mother? 
A. Yes, she did. Mama said, ‘‘Don’t say nothing. You 
keep quiet.” 

Q. On the occasion of December 9, do you recall whether 
there was present that evening the Reverend Brown? A. 
Was he present? 

Q. Yes. A. When I went in the hospital, he was there. 
Q. Do you recall what time that was? A. After 7 o’clock. 
We were allowed in the ward from seven to eight. 

• •••••• 

11 Q. Was Mrs. Reid there? A. No, Mrs. Reid wasn’t 
there. 

Q. Do you recall what time it was you saw Reverend 
Brown? A. Around 7 o’clock—^visiting hours. 
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Q. What did he say to you? Who else was there, by the 
way? A. My sisters. 

Q. You say your sisters ? A. Yes. 

Q. Was Mrs. Wiggins there too? A. Yes, she was. 

Q. What was the conversation that evening? A. Rev¬ 
erend Brown asked my mother what was she worrying 
about. 

He said, “You shouldn’t worry.’’ He said, ‘‘Miss Fanny 
looks all right. Miss Mary is big and fat. Unless you are 
worrying about Miss Gertrude, or losing weight.*’ 

Q. Any other conversation? A. No; just talking, and 
like that. 

Q. Did your mother appear to be normal that evening, 
or what, if anything, was her mental condition, as you 
observed it? A. Well, it wasn’t any too good. 

Q. What do you mean by, “It wasn’t any too good”? A. 
Well, she was in pain. 

% 

12 By The Court: 

Q. When was that? A. The night before the oper¬ 
ation. 

By Me. Wilwjhee: 

Q. Didshediscussany of your relatives? A. No. 

Q. Did she tell you she had signed her will that evening? 
A. She never told me that. She only said her nephew 
would have charge of her property if anything happened to 
her. 

Q. Was Dr. Warfield there while the Reverend Brown 
was there? A. No, he wasn’t there then. He was there 
that afternoon or the day before in the morning, around 
about—between twelve and one, when we seen him. 

• •••••• 

15 By Mb. McMenamik : 

Q. My question is. What time of day was it when 
you were all there when Reverend Brown was there? A. 
At 7 o’clock at night. 
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Q. At that time, you say, the Reverend Brown said to 
your mother, ‘‘What are you worrying about?’’ A. Yes, 
he did. 

Q. There was nothing to worry about; that Fanny was 
big and healthy, and you were big and healthy? A. I said 
he said, “Fanny seems to be well, and Miss Mary is big 
and fat, unless you are worrying about Miss Gertrude get¬ 
ting thin.” 

Q. What did your mother say to that? A. Mama 
didn’t say anything. 

Q. Did you come back and live at the house after your 
mother returned from the hospital ? A. I came back every 
day and looked after her, because there was no one to do 
for her. I didn’t come to live. I left my home every morn¬ 
ing and went down to look after my mother. 

16 Q. Did your sister live there after your mother 
returned from the hospital? A. She has been living 
there for the last eighteen or nineteen years, to my knowl¬ 
edge. 

Q. I mean your sister Mary. A. Mary was still living 
there. 

Q. How long did Mary live there after your mother re¬ 
turned from the hospital? A. Well, I guess around about 
two months or so. 

Q. You came back, as you say, every day? A. I certainly 
did. 

Q. To see your mother? A. I came back— 

Q. Did you come all that year in between the time she 
returned from the hospial until she went back again? A. 
I came every day from the time she came from the hospital 
until she went back. I saw her the night—covered her up 
the night before she died. 

• •••••• 
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Maxy Ereditt 

was called as a witness and being first duly sworn, testified 
as follows: 

DIEECT EXAMINATION 
By Mr. Wellcheb : 


17 Q. I will ask you to keep your voice up, so that we 
can all hear you. Give the Court and jury your name, 
please. A. Mary Gordon Credit. 

Q. Where do you live? A. 1707 New Jersey Avenue, 
Northwest. 

Q. You are a sister to Mrs. Smith and Mrs. Wiggins? A. 
Yes, I am. 

Q. And a daughter of Mrs. Gordon, who died on Jan¬ 
uary 10? A. Yes. 

Q. How long have you been living at 1707 New Jersey 
Avenue? A. I have been there since March, 1948. 

Q. Prior to March, 1948, where did you live? A. Home, 
with my mother. 

Q. How long had you lived at home with your mother? 
A. I had been home, I guess, about four years with her. 

Q. Was your husband living there at the same time with 
you and your child? A. No; I didn’t have my baby then. 

Q. When was your baby bom? The first of December, 
1948. 


18 Q. Mrs. Credit, what was the condition of your 
mother’s mind or mental health during the year 
immediately prior to December 10, 1949? A. DecemberlO, 
1949? 

Q. I mean, 1947; I beg your pardon. A. Well, she had 
been suffering for a good many months with this arterio¬ 
sclerosis, as the doctor told us. Some days she would have 
a good day; some days she would have a bad day. 

Q. What do you mean by “a good day” and “a bad day”? 
A. When the leg wouldn’t give her trouble, it would be a 
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good day; when the leg ached and pained her, it was a bad 
day. 

Q. What would happen on those bad days? A. She 
would show it by moaning and groaning, and she would be 
in sort of agony, as though she particularly didn’t know 
what she really was doing. 

Q. How could you tell ? By what means did you arrive at 
the conclusion that she could not tell? A. If you asked her 
a question about how she was feeling or was she hungry, 
she would say, “Yes.” I was very much concerned about 
her eating. I would ask her again. She said, “I 

19 didn’t have anything to eat today. I don’t feel so bad. 
I don’t want anything to eat.” 

Q. What else? A. You would ask her a question about 
something. She would tell you, “I don’t know. I though I 
said so and so. I thought I told you that. If I didn’t, I 
meant to tell you that.” 

Q. Did you have any conversations with your mother 
prior to December 9, 1947, concerning her estate and what 
she was going to do with it? A. No. 

Mb. McMenamin: I object unless we set the time. Your 
Honor. 

Mr. WmLCHER: Within a year prior to— 

The Court : I know, but there is no necessity of that. If 
the witness has any evidence, she can state the approximate 
date, sir. She certainly ought to be able to state the month. 

Mr. Willcher : I will try to set the time. 

The Court : Yes, as close as you can. 

By Mb. WHiLCHEB: 

Q. Did you have any conversations with your mother prior 
to December 9, 1947, concerning what your mother was 
going to do with her estate? A. She had always said all 
along that my cousin, Oliver Brown, had all her 

20 affairs in hand, and if she made a will, the home was 
to go to him. That was what she said in 1946,1947, 
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and 1948, since she had been the sole owner of that house 
and since she had paid for it. 

Q. Do you recall when your mother went to the hospital? 
A. My mother went to the hospital the 29th of December, on 
a Saturday. 

Q. December or November? A. November. 

Q. What year? A. 1947. 

Q. Did you go to the hospital with her at that time ? A. 
No, I didn^t. I taken sick, and I went to the doctor’s. 

Q. When was the first time you saw her in the hospital? 
A. The first time I saw her was on Sunday. She went Sat¬ 
urday afternoon, and Sunday—was there Sunday before 
visiting hours. 

Q. Thatwouldbe the 30th of November? A. Yes. 

Q. What was her condition at that time? A. She was 
in very much pain and agony. 

Q. Did she recognize you? A. Yes, she did. 

Q. Who was with you? A. Fanny. 

21 Q. Who else? A. Mrs. Wiggins was there. 

Q. Did you have any conversation with your mother 
at that time? No, we didn’t talk any, only I asked her how 
she was feeling, and like that. I would look at her at her 
toes to see just how they were doing. 

Q. What was the condition of her toes? A. Very bad. 
I mean her toes were molding away—^rotting away. 

Q. How long did you stay there that day? A. I stayed 
there a whole hour—^the visiting hour. 

Q. Did you and your two sisters leave together? A. Yes, 
we left together. 

Q. When was the next time you saw your mother? A. 
That night. 

Q. Who else was there ? A. Fanny and Gertrude. 

Q. Anyone else? A. Probably some cousins; something 
like that. Those who knew she had gone to the hospital. 

Q. What was the nature of the conversation? A. Well, 
we didn’t talk anything about—only about her condition— 
how she was suffering. 
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22 Q. Did she recognize you? A. She recognized ns 
that night, yes. 

Q. What was the condition of her mind? Did it seem 
clear, or was she perfectly normal? A. She wasn’t per¬ 
fectly normal, because she was in pain. 

Q. How often did you see her between November 29 and 
December 9? A. I saw her every day and every night. 

Q. On those occasions was Gertrude always there? A. 
She was there every night. If she wasn’t there, she came 
in afterward. 

Q. How did your mother progress from November 29 until 
December 9? Did she get better or worse? A. She got 
worse all along. 

Q. How was her mind in that period of time? A. She 
would wander off. K I asked her how she felt—^had she 
eaten anything—she said, “ Ye«,” she had this, that, and the 
other. 

Before I left, I said, ‘‘Mama, are you hungry?” 

She said, “No, I have been in such agony, I didn’t eat 
anything. I don’t want anything to eat.” 

If she wasn’t in too much agony, she would say, “I have 
eaten something today.” 

Q. Did she always recognize who was present during that 
period of time? A. Sometimes she would recognize. 

23 She would look at you. Probably she wouldn’t. 

I said, “Do you baow who this is?” 

She would say, “No”; maybe, “Yes,” if she wasn‘t in 
agony. 

Q. I direct your attention to December 9, 1947. When 
was the first time on that particular day that you went to 
the hospital, if you went there on that day? A. I don’t 
understand. 

Q. Directing your attention to December 9,1947, the day 
before your mother was operated on, did you go to the 
hospital on that day? A. I certainly did. 

Q. When was the first time you went there that day? A. 
I was there before 10 o’clock. 
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Q. Was anyone else there with you? A. Fanny was with 
me. 

Q. Were you able to see your mother that morning? A. 
Yes, I saw her around about twelve. 

Q. What was her condition? A. They had given her 
something to quiet her nerves and her pain, because she had 
been in agony the night before when we left. They gave 
her something to quiet her nerves. 

Q. Whom did you see that morning? A. When I got 
there, I went to see Dr. Warfield; and after we got 

24 there—an hour after we got there—Gertrude came in. 
She asked for Dr. Warfield. So they called him, and 

she carried on across the lobby and talked with him. I 
didn’t know what was going on. The only way I could find 
out, I had an extension put in my mother’s bedroom so I 
could listen and find out what was her condition, because 
Mrs. Wiggins never told us anything. 

Q. Did you have any conversations with Mrs. Wiggins 
about your going to the hospital to visit your mother? A. 
Well, no, I didn’t have any conversations with her. 

Q. Did she say anything about it to you? A. No, she 
never said anything to me. All the conversation I had 
was with my mother and family. 

Q. What did Dr. Warfield tell you and your sister Fanny 
and your sister Gertrude? A. He said if we wanted to save 
my mother’s life, we would have to get together —we three 
girls—^because the leg had to be amputated—^had to come 
off. That was the onliest thing. They couldn’t save it, and 
they would have to take it off, if we wanted to save her life 
and didn’t want a hopeless invalid, or someone whose mind 
—because the leg was affecting her mind. It would affect 
her mind if it wasn’t taken off. Poison was going through 
the system, and there was nothing left to do but take it off. 
We would have to get together as soon as possible and have 
the leg taken off. 

25 Q. As the result of that conversation with Dr. War- 
field, did the three of you do anything? A. I asked 
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her to go around to see her, because it wasn’t visiting hour. 
He said yes, it would be all right; we could go around. 

So I went around and talked with her. I asked her was 
there an 3 dliing I could do. I told her I had a hundred 
dollars towards helping her for the amputation, and I 
would be willing to pay a third. He said $300—^Warfield— 
and since it was three girls, and he would charge $300, I 
told her I had a hundred dollars toward helping her to 
have the leg taken off. 

So she said Gertrude had taken everything over in hand. 
She said, “If I need the hundred dollars, I will ask you 
for it.” She says, “But, as it is now, Gertrude has taken 
charge of ever 3 rthing. She is going to pay the hospital 
bill and all of my bills.” 

That is all my mother said to me. 

Q. That was on December 9t A. On the morning of De¬ 
cember 9 between eleven and twelve, when we were down to 
the room to see her. 

Q. Did you see your mother again that evening? A. 
Yes, I did—^three oclock and at seven that night. 

26 Q. Who was present at seven that night? A. That 
night at seven it was my cousin, Oliver Brown, and 
Gertrude Wiggins, Fanny, and Reverend Brown and myself. 
There had been other visitors in, but they had gone. They 
didn’t stay too late. 

Q. Was Mrs. Reid there when you arrived? A. No, Mrs. 
Reid wasn’t there. 

Q. What was the conversation had in the presence of 
your sisters and you and Reverend Brown? A. We talked 
to him about being—^visitors being around. I stood back 
and let the visitors and the friends talk to her. Then, be¬ 
fore we left, it was almost—^visiting hours were almost over, 
and Reverend Brown came up and asked her what was she 
worrying about. 

She says, “No, I don’t know.” 

He says, “You aren’t worrying about Miss Fanny?” 

She said, “No.” 
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He says, ‘‘You aren’t worrying about Miss Mary, because 
I know she’s big and fat enough to look out for herself.” 
He said, “Of course, Miss Gertrude is getting small—she 
is getting so small—^but I don’t think that is anything for 
you to worry about.” 

The he had prayers with her on the night of December 
seven—^visiting hours. 

Q. Were you there when he made those prayers t A. I 
was right there. 

27 Q. Did you have any conversation concerning the 
will that was written that evening? A. I had no 

knowledge of any will until the 31st of January of this 
year—^last year—^this year—^no, last year—^no, the 31st of 
January, this year. 

Q. What was the first knowledge you had of a will? A. 
I received this copy of the will on the morning of the 31st, 
and I called Fanny, and I asked her had she got a copy of the 
will. 

Q. Whom did you receive it from? A. The mail. It was 
brought to me through the mail. 

Q. Was there a letter with it? A. A letter? 

Q. Yes. A. Yes, it was a letter sent to me to sign this 
paper and send it back to Mr. Sullivan. 

Q. That was the first knowledge you had of a will? A. 
That is the first knowledge I had of any will of my mother’s. 
When I came home from the hospital on the 6th of December, 
I wasn’t able to go out. I talked with her by phone. She 
had said to me she was going to will the house to my baby. 

I said, “Don’t do that. That would cause too much dis¬ 
cord. You have three daughters of your own, and then you 
have already said you wanted Oliver to take charge 

28 of everything.” 

She said it was her home and she could do to suit 
herself with it. 
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By The Coxtet : 

Q. Who said that? A. My mother. 

Q. About what? A. About her home. 

Q. What did she say about her home? A. She said she 
wanted—she was going to make a will, willing the home to 
my baby. It told her no, she had three children, and it 
would cause too much discord. 

By Ms. Wellcheb: 

Q. When was that? A. This was between—on the sixth 
of December. I came home there on the sixth of December 
and talked with her, because I had my baby in the hospital, 
and she worried about wanting to see her one grandchild. 
My baby lost weight, and I had to leave her in the hospitaL 

I said, ^*As soon as the baby comes home, I will bring 
her over to see you.’’ 

• •••••• 

Q. Did you have any conversation with Mrs. Wiggins 
during the year 1947, prior to the time that your 
29 mother went to the hospital, concerning your staying 
in the house there? A. Yes. She and I had an argu¬ 
ment about me being there in the house. 

Q. When was that argument? A. That was around in 
August, 1947. 

Q. Who was present at the time you had the argument? 
A. Well, my husband and my mother. 

Q. And Mrs. Wiggins? A. Yes. 

Q. What was said? A. I have a niece—^at least, it is not 
a niece, but a child my mother raised, and my mother raised 
and took care of this child. So Mrs. Wiggins was scolding 
this child. She wasn’t six years old. 

By The Coust : 

Q. She was what? A. Was scolding the child about 
coming in and helping her to cook. My mother and I had 
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always told this child never to play with matches. Mrs. 
Wiggins was getting after her about not coming in and help- 
her to fix dinner. 

So I asked my mother—I said, “Mama, who buys this 
food!’^ 

She says, “Gertrude is buying if* 

I said, “Well, why is it you let Gertrude to stand up 
' and tell this child to play with matches and get 
burned?** 

130 My mother says, “She isn’t playing.** 

I said, “You always told her not to play with 
' matches. Now she is scolding her about not helping to get 
dinner.** 

' I asked her who was buying the food. 

She said, “Mrs. Wiggins.** 

I took the food and throwed it out. My mother said hard 
as she worked—then she was doing some days* work where 
i Mrs. Reid lived or had janitor’s quarters—cleaning and 
' ironing—threw the food out, so my mother said, “Well, 
' hard as I am working out here, working every day, you take 
food and throw it out.” 

' Q. Took whose food? A. My mother’s food. She said 
the food was Mrs. Wiggins*. That is when I found out she 
• was buying food herself. She said Mrs. Wiggins was buy¬ 
ing food—Gertrude Wiggins was buying food. 

Q. With her money or her own money? A. She said 
Gertrude was buying food, and when I throwed the food 
i out, I found out my mother was buying food with her own 
money. 

‘ Q. What did you mean by throwing it out? A. She 
thought it was nasty of me to pick up tiie food and throw 
it away like that. 

Q. You have said you threw food out. A. I said I throwed 
the food out. 

31 Q. What food was it? A. Food the child five years 
! old was eating, and Mrs. Wiggins was getting after 

her about helping her come in an cook this food. 
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Q. What did you throw it away fort A. After she fussed 
with the child. Mrs. Wiggins wasn’t taking care of the child. 
I was. The child was living with my mother—^under my 
mother’s care and my care. 

By Mb. Willchbb: 

Q. Mrs. Kreditt, did there come a time when you had a 
discussion with your sister about living in the house! A. 
Oh, yes. She told me to get out; I wasn’t paying enough 
rent. 

Q. When did she tell you that! A. She told me that in 
August, when I throwed this food out. That is when this 
discussion came about that I get out of the house. 

By The Coxjbt : 

Q. August of what year? A. August, 1947. 

By Mb. Willcheb: 

Q. Was your mother present at that timet A. Yes, she 
was there that night. 

Q. Did she tell her that? A. She told her. That is 
32 the reason I said I would put her out of my house. 

I wouldn’t have her in here. 

Q. Told that to your mother? A. Yes, she told that to 
my mother. 

By The Coubt : 

Q. What was the situation there at the house? I don’t 
understand what the trouble was. Was Mrs. Wiggins the 
one that was paying any rent? A. No, she never paid any 
rent there—^not as I know of. 

Q. How long had she been living with your mother? A. 
I can’t tell you how long. I know over fifteen years she 
has been living there. 

Q. How long had you been living there? A. I had been 
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home with my mother about four years. She was there 
when I came home. 

' Q. Where had you been in the meantime? A. I had an 
apartment of my own. I wasn’t staying home then. 

• •••••• 

CROSS EXAMINATION 
By Mb. McMenamin : 

Q. Mrs. Wiggins stayed right with your mother all the 
time, didn’t she, for fifteen years, at least? A. Hersel? 

33 Q. From the time your mother got that house? A. 
No, no, she did not. Mrs. Wiggins wasn’t in the city when 
my mother bought the house. 

Q. For fifteen years before your mother’s death, you 
know she was living there? A. Yes. 

Q. For some time, at least, up until—^well, you were not 
' living there at the time your mother died? A. No. 

' Q. And your sister was not living there at the time you 
mother died? A. No. 

Q. But you had been living there just about four years? 
You lived there for a period of four years; is that right? 
A. Yes. 

Q. For the ten years previous to that, you had your own 
apartment? A. Yes. 

Q. Your sister had not been living home all that time, 
had she? A. No. 

• •••••• 

34 Q. Getting back to that time where you said your 
mother was operated on in 1947, she was operated on 

on December 10,1947 ? A. Yes, the 10th of December. 

Q. The day just previous to that was December 9, the 
day you had talked with Dr. Warfield in the hospital? A. 
Yes. 

Q. At that time, you say, you went in and talked to your 
mother about the cost of this operation, didn’t you? A. 
I did. 
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Q. What was it you said and your mother said about the 
cost of the operation? A. She didn’t say anything about 
the cost of the operation. Dr. Warfield told us the cost. 

Q. How much? A. He said $300 to amputate the 
the leg. 

35 I went around and told her, “I am not able to pay 
the whole bill; I am willing to pay a third. I have 

a hundred dollars, if that will do you any good, and here it 
is.” 

By The Cotjbt: 

Q. Whom were you talking to then? A. My mother. She 
says, “Well,” she said, “Gertrude has all the business in 
hand. She has taken over,” she said. “If I need the 
hundred dollars, I will let you know. Then you can give 
me the hundred dollars.” 

By Mb. McMenamin : 

Q. By “Gertrude,” she meant your sister Mrs. Wiggins? 
A. Yes. 

Q. She said she was going to pay? A. That she had all 
the business in hand. She said Gertrude had promised to 
pay the hospital bill, and Gertrude had her money. 

Q. She was operated on on the tenth. When did she come 
home from the hospital? A. She came home the 23rd of 
December. 

Q. Were you living at home at that time? A. Yes, I was. 
Q. She was a lot better at that time? A. Yes, she was 
feeling better. 

Q. How long did you live at home after that? A. I 
stayed there until March, 1948. 

36 Q. Then you moved out and got your own place 
again? A. Yes, I got an apartment of my own, be¬ 
cause I had only a small room. 

Q. Would you say about how frequently you came to see 
your mother then? A. Yes, I came to see her most every 
day I wasn’t working, and I would stop by at night. 
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Q. And you would talk with her? A. Yes. 


Q. When she came back home after the leg was off, she 
felt all right? A. At times she did, not always, because 
when she came back, she still was sick and had to 
' 37 go back for another operation in May, 1948. 

By The Coubt: 

Q. What was that for? A. To uncross a vein in the side, 
to see if they could get circulation of the blood down to 
the other leg. She still had trouble with the leg. 
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Bessie Beid 


Q. Will you please state your full name, and loud enough 
so that everyone can hear you? A. Bessie Reid is my name. 

• ••••••••• 

51 Q. Do you know who signed that name there? Can 
you read and write? A. Yes, a little bit—write. 

Q. Who wrote that there (indicating)? Do you know? 
A. I don't know whether I wrote it or not. 


55 Q. Did you see Reverend Brown sign the paper? 

A. Reverend Brown signed his name, and then she 
signed her name. 

Q. Mrs. Gordon signed after you and Reverend Brown 
signed it? A. She signed here (indicating), but I just 
can’t think—^but she signed it, all right. She signed it, I 
signed, and Reverend Brown signed it. There was nobody 
else in there but the three of us. 

Q. You were shown this paper here a few minutes ago 
and were asked about writing on the front part of it. You 
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say you cannot recognize that signature? A. That might 
be my writing it looks like it. 

Q. You say it might be? A. Something like that. I canH 
remember everything. I want to tell the truth about this 
thing, right or wrong. 


57 Q. You don’t recall ever seeing this paper before? 

A. If I seen this paper, I don’t know. If I did, I don’t 
remember it. He asked me questions. I don’t think I 
saw the paper. 


61 Q. Where was the paper at the time you signed it? 

Do you recall? A. Reverend Brown handed her a 
paper, and she signed it, I signed, and he signed. 

Q. Reverend Brown handed a paper to Mrs. Gordon? A. 
To Mrs. Gordon. We all three signed that paper. I can’t 
think of every little thing, but I am telling you as best I 
can all of the truth. 

Q. The first time you saw the paper, Reverend Brown 
had it in his possession? A. Reverend Brown had posses¬ 
sion of it in his hand. 


62 Q. After you went up to the room. Reverend 
Brown took this paper out of one of his pockets and 
got Mrs. Gordon to sign it? A. He had it in his hand. I 
didn’t see him have it in his pocket. 

Q. How did Mrs. Gordon sign this paper? A. All three 
of us signed. 


63 Q. Mrs. Reid, after the paper was signed, you and 
Reverend Brown left the hospital? A. I went on 
out and went home. 

Q. Did the Reverend Brown take the paper with him? A. 
I guess he did. I didn’t take it I guess he carried it. 
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64 Key. William H. Brown 

• ••••••••# 


By Mb. McMekamin: 

Q. Will yon state your full name, please? A. William 
H. Brown. 


65 Q. Will you please tell us about when it was? A. 

It was about the 9th of December, 1947. 

Q. Will you relate how it was that you were there? Tell 
us what happened and who all were in the room, or wherever 
it was, when that was signed? A. My being there was be¬ 
cause of the deceased desiring me to be a witness to the 
will that was being made; and Mrs. Reid and I and Mrs. 
Gordon was the only three was in the hospital at the time. 

Q. Was Mrs. Wiggins there in the room at the time? A. 
No, Mrs. Wiggins was not there. Just the number of 
names I named are the only ones. 

Q. Will you tell us, please: Did she relate to you what 
the document was, or did you know what the document 
was? A. Well, I read the document, and I questioned her: 
Did she understand what she was doing ? Was she conscious 
of the fact that this was a document—a will—and the con¬ 
tents in the will? She informed me that she was of her 
sound mind, and she knew what she was doing. It was her 
idea—main purpose—^to have this document drawn as it 
was. 

• • • • • • • • 


67 Q. Mr. Brown, who called you to come to the 
hospital on that particular occasion? A. I beg your 
pardon? 

Q. Who called you to come to the hospital on this par¬ 
ticular occasion? A. Who called me? 

Q. Yes. A. Well, her daughter informed me that her 
mother desired me to be a witness to the will. 
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Q. When you say, ‘‘her daughter,*^ do you mean Mrs. 
Wiggins? A. Mrs. Wiggins. 

Q. Told you that her mother wanted you to be a witness 
to the will? A. Yes. 

Q. When did Mrs. Wiggins tell you that? A. Well, now, 
I just can’t recall that date. 

Q. How long prior was it to the time you went to the 
hospital to sign the will? A. How long prior? To the time 
that I was informed? 

68 Yes. A. Well, I—about two days; something like 
that. 


Q. When you went to the hospital, what time did you 
get there? A. Well, it was somewhere along about— 
don’t remember. Just between 6:30—6 o’clock; something 
like that. 

Q. Did you immediately go up to Mrs. Gordon’s hospital 
room? A. Did I go there? 

69 Q. Yes. A. Yes, I went there. 

Q. Did you stop in the reception room first, or 
did you immediately go up to the hospital room? A. I went 
to the hospital room. 

Q. After you went to the hospital room, did you have 
this paper with you? A. I had the paper. The paper was 
in my possession. 

Q. How did you happen to get hold of the paper? A. 
How did I get hold of the paper? Because Mrs. Wiggins 
brought the paper to my house. I wasn’t home, and she 
brought it there and left it with me. 

Q. When did Mrs. Wiggins bring the paper to your 
house? A. Well, I suppose that day. I wasn’t home at 
the time, so I made an appointment I would be down to 
the hospital. 

Q. In other words, when you came to your house on 
that particular day, you found this paper there already? 
A. That paper was there. 
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Q. Did you call up Mrs. Wiggins and tell her you had 
the paper? A. I called Mrs. Wiggins up and told her I 
had the paper; that I was a minister. 

Q. Did you tell her you had read the paper at the time? 
A. Yes, I had. 


70 Q. Was Mrs. Reid in the hospital room? A. Mrs. 
Reid was in the hospital room when I got there. 

Q. You are certain of that? A. I am certain of that. 
She and I went down together. 

Q. You left the hospital room together? A. We left the 
hospital together. 


Q. After you arrived at the hospital, what was the first 
thing you did? A. The first thing I did? 


71 Q. What did you do after you got there? A. I 
went to Mrs. Gordon’t ward, and I spoke to her— 

talked to her. Then 1 took her this document and showed 
it to her. 

Q. Was Mrs. Reid there at the time? A. Mrs. Reid was 
there. 

Q. Did you say you showed it to her? A. To Mrs. Gor¬ 
don? 

Q. Yes. A. Yes. I questioned her. 

Q. Could Mrs. Gordon read or write? A. Yes, she could 
read. 

Q. Could she write? A. I don’t know, but she must have; 
she wrote her name. 

Q. You assume from the fact that she wrote her name 
that she could also read? A. I am sure she could read. 

By the Court: 

Q. Why do you think she could? A. Well, a person that 
writes like that, I judge; and from her very speech— 

72 her language; She informed me she knew what she 
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was doing, and she had this pnt into her docnment. 
I judge she must have knew what was in it, and I read the 
document to her. 

• ••••••••• 

By Mr. Willcheb: 

Q. Mr. Brown, didn’t you think it was rather unusual to 
ask Mrs. Gordon if she knew what she was reading, when 
you were called to the hospital for the specific purpose of 
witnessing the will? A. Well, because I want to be sure 
when I put my signature on a thing—want to know 
73 if they are conscious of their act which they are per¬ 
forming. 

Q. In other words, you had some doubt in your mind 
before the time you asked her? A. I had what? 

Q. Some doubts in your mind? A. Doubts? No; I had— 

Q. At the time you asked that question? A. No, I had 
no doubt. I trusted her integrity. 

Q. Why did you ask her the question, if you had no doubt 
about it? A. I didn’t have any doubt, because I felt it was 
my individual right to know that what I am doing is legible. 

Q. Then, you had some doubt in your mind, and that is 
why you asked a question? A. Not exactly a doubt. I had 
no doubt of this lady’s integrity. 

Q. What do you mean by ‘‘not exactly a doubt?” What 
was there in your mind? A. The thing was in my mind. I 
just simply wanted to know if she was conscious. I realize 
a lot of things is done sometimes and folks is not conscious. 
If she would give me that satisfaction she was conscious, I 
had no doubt. 

Q. You merely wanted to know if she was conscious or un¬ 
conscious? A. Yes. 

• ••••••••• 


74 Q. Didn’t you think it was rather unusual for this 
will to be in your possession prior to the time that 
you went to the hospital? A. Well, I don’t know. I simply 
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was carrying out certain orders, according to what 

75 I understood. The attorney who brought the will 
to me at the time asked me would I witness the will. 

Q. Did you talk to the attorney? A. No, I didn’t. I said 
in the beginning that the will was left at my home. 

Q. The will was left in an unsealed envelope, and you 
read it at your home prior to the time you went to the hos¬ 
pital? A. Sure. I thing it was my business to read what 
he had written. 

Q. Who told you what the attorney’s instructions were? 
A. Well, Mrs. Wiggins. 

Q. In other words, you did have a conversation with 
Mrs. Wiggins prior to the time you went to the hospital. 
What did you say? A. The only conversation, that she left 
this thing and said her attorney sent the thing for me to 
administer to her mother. 

Q. She told you that her attorney sent the will to you; 
isn’t that what she said? A. Well, that drawn the will. 
WTaether that was an attorney or not, I don’t know that. 
Q. And that will was sent to you to have it executed? 
A. To have it executed, because I was unable to get 

76 time to go to the office where they were. 

Q. After you had read this will at your home, you 
went to the hospital, and then you read it again to Mrs. 
Gordon? A. That is right. 

• ••••••••• 


Q. WTien you went to the hospital, did Mrs. Gordon tell 
you she was going to be operated on the following morn¬ 
ing? A. No, I didn’t have any more conversation with Mrs. 
Gordon concerning her operation or sickness. I went there 
to discharge my duty, and left. 

Q. You did not inquire of her as to the state of her 
77 as to the state of her health? A. No. I asked her 
how was she feeling. 

Q. You did not ask her what was the nature of her illness? 
A. No, I didn’t. That wasn’t my business at the time. 
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Q. Did you discuss it with her doctor? A. I had no dis¬ 
cussion with anybody at the hospital. 

Q. You were merely carrying out instructions? A. I 
was carrying out the instructions that was given me. 

Q. As I understand your testimony, you merely read 
the will to Mrs. Gordon and asked her if she knew what 
was read, and when she said, “Yes,” you had her sign the 
will, and you and Mrs. Reid execute it; is that right? A. 
That is correct. 


By the Court: 

Q. What became of the paper after it was executed? 
A. The papers—She desired me to keep the papers. 

78 I carried the papers to Mrs. Wiggins. I wouldn’t 
keep them. I carried them to her daughter and told 

her it was best to put them on file. 

Q. So you had this document signed by all parties, took 
it with you, and afterward gave it to Mrs. Wiggins? A. 
That is right. I carried it to her. 

Q. Do you know where that document was after Mrs. 
Wiggins received possession of it? A. Do I know where 
it was? 

Q. Yes; where she kept it or what she did with it? A. 
Well, I don’t know that. 

• ••••••••• 

79 Mb. Willcher: I should like to call Gertrude Wig¬ 
gins as a hostile witness. 

Mr. McMenamin; May we approach the bench. Your 
Honor? 

The Court: Certainly. 

(At the bench:) 

Mr. I^IcMenamin : I am just wondering if he can do this— 
make a blanket statement that he is calling her as a hostile 
witness. 

The Court : It was not necessary for him to make 
that statement. Of course, he may examine her as 


80 
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a hostile witness without making that statement. Do you 
I mean you object to the statement? 
i Me. McMbxamin : Of course, it is in now. The statement 
is in. 

1 Me. Willchee: The rule provides for it. 

I The Coxtet: You did not have to make the statement. 
She is the party who gets all the property. Legally she 
is a hostile witness. Even if she is a truthful witness, she 
is still a hostile witness as far as the boy is concerned. 
Your statement neither helps nor hurts her. 

Me. Willchee: I am merely calling her as a hostile wit¬ 
ness under the rule. 

The Cotjet: But counsel for the defendant says you 
prejudice her case. 

Me. Willchee: That is not what he said. 

Me. McMenamin : I think he has. I am just wondering. 
Frankly, I want this case to go through to the end, but 
I do not want my client to lose any rights either. 

The Couet: I do not think she has lost any rights. If 
we called a mistrial for every slip of the tongue that is 
made, we would never get a case tried. 

Me. McMenamin: That is true. 

•The Couet: He may ask her all the leading ques- 
81 tions he wants to ask her. Of course, it must be 
relevant testimony, but he may ask her leading 
questions. 

Me. McMehamik: All right. Sir. 


By Me. Willchee: 

Q. Mrs. Wiggins, when was the first time you met W. 
C. Sullivan? A. The week of December 9, 1947. 

Q. December 9? A. No; one day during that week. 

Q. How did you become acquainted with Mr. Sullivan? 
A. My mother sent me to him. 

Q. Your mother gave you his name? A. She did. 

Q. You went down to his oflSce to see him? A. I called 
him up first on the phone. 
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Q. Then yon went down to see him? A. She sent for 
him, but he said he couldn’t go to the hospital; for me to 
come down to his oflBce. 

82 Q. You went down to his office to see him ? A. I did. 

Q. Who was present at the time? A. He had help 
in his office—^his assistant or clerk, whichever it may be— 
and another man was in the office, and him. 

Q. Who went down to his office with you? A. By myself. 
Q. While you were in Mr. Sullivan’s office, you gave him 
directions as to how this will should be drawn? A. I didn’t; 
I told him what my mother said. 


Q. What did you tell him ? A. My mother had talked with 
Mr. Sullivan about a year before her illness, when she was 
working. 

Q. What did you tell Mr. Sullivan when you went in 
there? A. I told him how my mother said she wanted the 
will made. 

Q. What was it you told him? What were the exact 
words? A. She told me what she wanted in the will. I 
. wrote it down on paper. I went down and carried it 
83 into the office of Mr. Sullivan. 

Q. What did it say? A. I might not be able to tell 
you every word, but she said she wanted to leave each one 
of her daughters $25 apiece. The rest—^the home and 
whatever was left—^would be mine; for me to look after 
all her funeral expenses, all bills, and everything; and 
that my nephew—or her nephew—^it is her nephew—^he 
hasn’t been so well, and if at any time he needed a place, 
there is a place for him to stay. 


Q. • • • After Mr. Sullivan drew up this paper, you went ! 
down to his office to get it? A. Yes. [ 

Q. Then you took that paper and gave it to Reverend I 
Brown? A. Yes. I left it at his home. He wasn’t in at j 
the time I went there. i 
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Q. Then, you also made arrangements with Mrs. Reid 
to be present at your mother’s hospital room? A. My 
mother told me to get in touch with Mrs. Reid and to have 
her there; she wanted to see her on some business. 


84 Q. Do you recall when it was that you took the 
will to Mr. Brown’s home? A. It was in December, 

1947; I can’t remember the date. 

Q. How long before the will was signed, or is supposed 
to have been signed? A. It must have been the day before. 

Q. About the 8th of December? A. I don’t ^ow the 
date, really. 

Q. When did you get in touch with Mrs. Reid? A. I 
called her on the phone. 

Q. Was it the day the will was signed, the day before, 
or how long before? A. I called Mrs. Reid, and then we 
had set a day for the convenience of Reverend Brown. 
When he told me the date, then I got in touch with Mrs. 
Reid, and I told her the time that was convenient for him 
to meet her there. 

Q. Then, you did make arrangements for the Reverend 
Brown to go to the hospital with Mrs. Reid and have 

85 this document executed? A. Yes. 

Q. You did not put this document in a sealed en¬ 
velope, did you? A. It was in an envelope, but whether 
it was sealed or not, I don’t I910W. It was sealed when 
Mr. Sullivan gave it to me. When I carried it to the hospi¬ 
tal, to my mother, she opened it. 

Q. Then, she gave it back to you? A. She gave it back 
to me and told me to give it to the Reverend Brown. 

Q. She did not keep it at the hospital? A. No, she didn’t. 
Q. She gave it back to you, and then you gave it to Rev¬ 
erend Brown? A. For me to give it to Reverend Brown. 


Q. WTio gave you the will afterward, that is supposed 
to have been signed? A. Reverend Brown. 




31 


Q. How long was that after December 9? A. He brought 
it from the hospital that evening to my home—at least, 
which is my mother’s home; I lived there with her. 

• ••••••••• 

86 Q. Was Reverend Brown in the hospital on the 
night of December 9? 


He brought it directly from the hospital. He didn’t have 
time to go home. 


87 Q. So that will could have been left at the hospi¬ 
tal, and you could have picked it up at the hospital? 
A. I suppose if she had wanted to be technical, it could 
have been. 

Q. After the will was given to you by Reverend Brown 
that evening, you then took the original to Mr. Sullivan’s 
office? A. I took them both just as Reverend Brown gave 
them to me—never opened them—and carried them to 
Mr. Sullivan. He took one and gave me one to take back 
to my mother. 

Q. He kept that will? A. He said if she wanted to, he 
could keep it in his safe, or if she wanted—whatever way 
she wanted to do with it. 


Q. Mrs. Wiggins, when your sisters came to the 
88 hospital that night, December 9, you did not tell 
them that your mother had executed a will that day, 
did you? A. No, I didn’t. 

Q. You never did tell them that your mother had executed 
a will until after your mother died; isn’t that true? A. I 
never told them then. 

• ••••••••• 

Q. From December 9, 1947, until your mother died, did 
your mother ever go to Mr. Sullivan’s office? A. No. She 
wasn’t able to. 
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Q. So all the business that was transacted con- 
89 ceming your mother’s affairs by Mr. Sullivan was 

transacted through you? A. All of her business was 
handled through Mr. Sullivan. 

• ••••••••• 

Q. Mrs. Wiggins, when your mother went to the hospital 
in November, 1947, she was in pretty much pain, wasn’t 
she? A. Yes. 

Q. She seemed to suffer a great deal; is that correct? 
A. Yes. 

• ••••••••• 

Q. William C. Sullivan, or W. C. Sullivan, filed a petition 
to probate this will. vVho was he? Who was William C. 

Sullivan, who filed the petition to probate this will? 
91 A. He was her lawyer. 

Q. After your mother engaged him, didn’t you 
engage Mr. Sullivan to handle the estate of your mother? 
A. I went down to see him. 

Q. He filed a petition in this case to probate the will? A. 
If that is the way they do it, that is what he did. 

Q. After the caveat was filed, Mr. Sullivan retired from 
the case? A. No. 

Q. When did Mr. Sullivan retire from the case? A. Well, 
I just decided to change lawyers. 

Q. You decided to change lawyers? A. Yes, I did. 

Q. Mr. Sullivan no longer represents you? A. No. 

• ••••••••• 

101 Q. At the time you were over there to see her, was 
there ever any instance—^and if there was, you tell us 

the time of it as nearly as you can—^when she discussed 
with you the writing of a will? A. She mentioned to me 
that she was going to draw up a will. She didn’t say 
definitely when. 

Q. Can you tell us about when that was? A. I 

102 would say about October, because it was before she 
entered the hospital for amputation. 
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Q. By that do you mean October, 19471 A. October, 
1947. 

Q. Will you relate as nearly as you can the conversation 
you had with her at that timet A. Well, she told me that 
she thought of drawing up a will; that her daughter, Mrs. 
Wiggins, had been very faithful to her and had tried to do 
all she could to make things comfortable for her; that when> 
ever she wanted to have anything done in the house, her 
daughter, Mrs. Wiggins, would always contribute her share 
of the expense; and that if anything happened to her, she 
would want Mrs. Wiggins to have every thing that belonged 
to her. 


Q. What, if anything, did she say about the other 
103 two daughters! A. She said that she could depend on 
Mrs. Wiggins; that she could not depend on the other 
girls; and that she wanted her other daughter, Mrs. Wiggins, 
to have everything that belonged to her. 

Q. Will you tell us, please, if you discussed at any other 
time with her the disposition of her property! A. Well, 
she did discuss it with me just before she went to the hos¬ 
pital, by telephone. 

Q. Can you tell us the time! A. It was about November 
—sometime in November. I don’t recall the exact date, 
but it was sometime in November. 

Q. Will you state that conversation, please! A. Well, 
it was apparently the same thing, I think—^just about the 
same as she said before: that she was going to make' this 
will very soon; that the doctor had told her her leg would 
probably have to come off; and that before that happened 
she wanted to make disposition of her property and every¬ 
thing. 


Q. You are a personal friend of Mrs. Wiggins, 
104 aren’t you! A. Yes, I anL 

Q. A very good friend of hers! A. Yes. 
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Q. Do you have a subpoena to come down here and testify 
this morning? A. Not for today. 

Q. You do not have one for today? A. No. 


105 Q. You knew that Mrs. Wiggins handled all of 
Mrs. Gordon’s affairs, didn’t you? A. Well, I know 
that with the permission of her motiier she did. 


Q. But whatever Mrs. Gordon wanted done, Mrs. Wig¬ 
gins took care of it, didn’t she? A. With her mother’s per¬ 
mission. 

Q. She managed all of her mother’s affairs, didn’t she? 
A. Well, I don’t know that. 


Bessie Beid 

106 Q. Mrs. Eeid, I want to ask you if Rosa Gordon ever 
talked with you about how she was going to dispose 
of her property, before the time that you witnessed that 
will that you talked about this morning. A. Yes, sir. She 
talked to me out to the house where she worked with me: 
that at her death she wanted Gertrude to have her things, 
because Gertrude was the only one of the children ever done 
anything for her, and Gertrude was so good, she wanted 
Gertrude to have what she had. Gertrude had stuck to her 
through everything. She talked that way, when she was 
working with me, all the time. 


107 Q. When you used to go see her, were there any 
times when she discussed with you about the will, 
concerning who would get her property? A. Oh, yes. She 
always said she wanted Gertrude to have it. 


108 Q. I want to ask you a question about that night 

109 at the hospital there. Did you testify that when you 
went to the hospital that night, you met Dr. Brown 
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there? A. Dr. Brown and I went to the hospital and went 
in together in that room. 

Q. When yon went in that room, he pnlled a paper out of 
his pocket, and Mrs. Gordon signed it? A. He had the 
paper. 

Q. Yon signed it, and he signed it? A. That is right. 

Q. Nothing farther took place? A. No. 

• ••••••••• 

Gertmde Wiggins 

110 Q. WTien was the first time she told yon what she 
wanted done? A. It was the week of December—^first 

week in December, 1947. 

Q. Where did she tell yon this? A. In Garfield Hospital. 
Q. What did she say to yon? A. She said she wanted 

111 to make her will before she had her operation. 

Q. What else did she tell yon abont that? A. She 
said—she sent for Mr. Snllivan and wanted him to come 
to the hospital for her to make a will. He said he conldn’t 
come to the hospital, bnt he wonld tell her what to do, which 
he did. She was in the hospital, sick, so I went down for 
her, and then— 

Q. What else did she tell yon? Tell ns what she told 
yon, and then yon can tell what yon did. A. She told me 
that she wanted to will each one of her danghters $25. She 
had given them each a piece of jewelry when she was well, 
and other things, and she was leaving each twenty-five dol¬ 
lars cash, and the rest she was leaving to me, and if at any 
time her nephew needed a place, since he was not well— 

Q. WIio was that? A. My Consin, Oliver Brown, her 
nephew. If at any time he needed a place, she wanted him 
to have a room in her home. 

Q. WTien she told yon that information or gave yon those 
directions, what did yon do ? A. I went back—^I wrote down 
on paper, and I went back to Mr. Snllivan the next day, and 
Mr. Snllivan drew the will—^made the will. 

Q. Then, when Mr. Snllivan drew the will, what 

112 did yon do with it? A. She told me to give it to 
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Reverend Brown, and I took it to Ms home and left it 
there, so Reverend Brown carried the vdll into the hospital, 
and there it was signed. 

Q. Did you at any time during that time up until Decem¬ 
ber 9, when the will was filed, or any time before that, tell 
your mother or compel her in any way to make the will in 
favor of you t A. Never. Never. 


114 Q. On tMs first occasion when you saw Mr. Sulli¬ 
van, did you call Ms office or did he call you? A. I 
called Ms office. 


Q. Then, your mother never talked to Mr. Sullivan at 
all? A. She talked to him over the telephone a year before, 
when she was working. 


126 ARGUMENT ON BEHALF OF THE DEFENDANT 

Mb. McMenamin : • • • His Honor will tell you the law, 
and I am going to tell you something right now and cite 
a case to you that was tried right in this court—^that is, 
the District Court, and went to our Court of Appeals 
across 

127 Mb, Willcheb: I assume you have no objection if 
I read a case to them also, if you read a case 

Mb. McMenamin: Oh, no, sir; I have no objection—^none 
at alL 

This case is cited in Volume 61 of the Appeals Cases for 
the District of Columbia, and it is the case of Brooke vs. 
Barnes. Mind you, it is a late case, decided in 1932. It 
said: 

“In proceedings for probate, caveator has burden 
of proof on issue of undue influence.^’ 
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133 CLOSING ABGIJMENT IN BEHALF OF THE 

PLAINTIFFS 

Me. Willcheb : Mr. McMenamin said he had no objection 
if I read you a section from a case decided by our Court of 
Appeals. It seems to me to be particularly applicable. In 
this particular case, our Court of Appeals said this: 

134 ‘‘It is not necessary that there be direct proof of 
fraud or influence— 

Mb. McMenamiit: May I have the name and citation of 
the case? 

Mr. Willcheb : Hagerty vs. Olmstead, 39 Appeals. 

The Court: I thought you said you had no objection to 
his reading it. 

Mb. McMehamin: I do not have the slightest objection. 
I just wanted to know what case it was. 

The Court : All right. 

Mb. Willcheb: Hagerty vs. Olmstead, 39 Appeals 170. 

Mb. McMenamin: What year is that, please? 

Mr. Willcheb: 1912. 

Mb. McMenamin: Thank you. 

Mb. Willcheb : 

“It is not necessary that there be direct proof of 
fraud or undue influence. It is competent for the court 
to submit to the jury all the circumstances concerning 
the execution of the will; and when it appears that con¬ 
fidential relations existed, as in this case, between the 
testatrix and the principle beneficiary under the will, it 
is for the jury to infer from all the evidence before it 
whether or not the execution of the will was the result 
of improper inducement or fraud. ^ * 

Then it goes on to say: 

135 “The law is well settled in such a case. ‘General 
evidence of power exercised over the testator— 

The Court: General evidence of what? 
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Mb.Willchee: (continuing) 

‘power exercised over the testator, especially if he 
be of comparatively weak mind from age or bodily in¬ 
firmity, though not to such an extent as to destroy 
testamentary capacity, will be enough to raise a pre¬ 
sumption, which ought to be met and overcome before 
such a will can be established. Particularly ought this 
to be the rule when the party to be benefited stands in 
a confidential relation to the testator. “Where the 
party,says Mr. Bedfield, “to be benefited by the will 
has a controlling agency in procuring its formal exe¬ 
cution, it is universally regarded as a very suspicious 
circumstance, and one requiring the fullest explanation. 
Thus, where a will was written by an attorney or solici¬ 
tor, who is to be benefited by its provisions, it was con¬ 
sidered that this circumstance should excite stricter 
scrutiny and required clearer proof of capacity, and 

the free exercise of voluntary choice.” ’ ” 

• ••••••••• 

136 Mr. McMenamin: I hate to interrput counsel. 
Your Honor. I do not mean that I agree with that 
case and that law at the present time. I just had no 
objection to counsePs reading it. 

The Court: I was careful to ask you about it, and you 
said none in the world. 

Mr. McMenamin: I haven’t. I still do not have any ob¬ 
jection to his reading it. I still believe that my case which 
is much later—30 years later—^has overruled it. 


The Court : 

143 Now, on yesterday counsel for the defendant, when 
I called his attention to it, so it could be stopped with¬ 
out intervention by the Court, allowed counsel for the 
plaintiffs to read to the jury a certain statement by the 
Court of Apx)eals in a case where the facts were entirely 
different from the facts in this case, and which alleged law 
has no possible reference to the case at bar. It was not only 
wrong for that reason but was also wrong because it is the 
Court’s duty, not counsel’s duty, to tell the jury what the 
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law is. I did not stop it because counsel for the defendant 
had insisted he had no objection to it. Ordinarily a court, 
of course, does not interfere where there is no objection. 
But I should have stopped it, because it was altogether 
wrong. It is not a matter that the defendant can take excep¬ 
tion to, because the defendant twice vehemently agreed he 
had no objection to the statement. However, the Court 
should have stopped it. 


146 CHABOE TO THE JURY 


150 The Court: Will counsel approach the bench? 

• ••••••••• 

The Court: Is there anything you would like to say? 
Mr. McMenamin : I have nothing. 

Mr. WHiLCHER: I wish to object to Your Honor’s failure 
to read my instructions. 

The Court: I have already denied those prayers. You 
have an exception. 







40 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


IN THE MATTER OF THE ESTATE OF 
ROSA W. GORDON, Deceased, 


Administratioii No. 72,713 


Washington, D. C. 

Tuesday, December 20,1949. 

A hearing on a motion for new trial was held in this case 
before District Judge T. Alan Goldsborongh in Civil Di¬ 
vision No. 2 at 11:30 ajn. 

APPEARANCES: 

* 

On behalf of the plaintiffs: 
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PROCEEDINGS 


THE COURT: The Court thinks there was ample evi¬ 
dence of undue influence in the case to take the case to the 
jury. - . 

Personally, if I had been on the jury, I would have reached . 
the same verdict they did, regardless of all the cases you 
have reference to. 

The Court does not think it is justified in granting a new 
trial. The motion will have to be denied. The Court thinks 
there was ample evidence to take this case to the jury. 









